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SUMMARY 
Under the previous Labour Relations Act of 1956, (herein after refered as old 
LRA)  organisational  rights in  South  Africa  were  conspicuous  by their 
absence.   In addition,  theright  to  access  was  restricted  by  the  Trespass  Act  
No.   6 of 1959,  which  made  it  a  criminal  offence  to  enter   land  without   
thepermission of the owner or lawful occupier, except  for a lawful  reason. During  
the 1980’s and the  first half  of  the 1990’s  several  trade  union rights,   
including  the  right   to  engage  in  collective  bargaining  were established  by  
the  Industrial  Court  under  its  unfair  labour   practice jurisdiction.  
 
After  1994,  South   African  courts  were  bound  to  uphold   the   basic rights 
entrenched in the Constitution,  Act No. 108 of 1996, and the new Labour 
Relations Act, 66  of  1995, (herein after refered as new  LRA)  was  
promulgated.  A  new  system  of collective bargaining which is voluntary in 
nature was established in order to level the playing fields between employees 
and trade unions. The new LRA grants organisational rights to registered trade 
unions. The aim of this treatise is to consider and evaluate these rights. 
 
The main source of organisational rights in international public law is to  be  found  
in  the  International  Labour   Organisation’s   Convention  on Freedom   of   
Association.    Decisions   of    the   International    Labour Organisation’s  bodies 
of supervision and interpretation have upheld the protection  of  various 
organisational rights, such as trade union access to the employer’s 
premises,representation of employees by the officials of their trade union, and the 
right of union officials to collect union dues. These rights have now been 
incorporated into our labour law system. 
 
In  this  treatise,  the pre-1994 situation and the scenario after the 1994 
democratic  elections  is  analysed.   The  contents  of  these  rights are 
considered as well as enforcement there-of. 
 
 
CHAPTER 1 
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INTRODUCTION: PREVIOUS AND PRESENT COLLECTIVE BARGAINING MODELS 
 
1.1 INTRODUCTION 
 
This study will examine the development of organisational rights in South Africa.  Organisational 
rights can be described as legal rights extended to trade unions to enable them to function more 
effectively and to build up support in the workforce. 
 
Organisational rights are regarded as essential to the organisational activities of trade unions. 
 
The rationale behind organisational rights is the following: 
1 Level the playing field between employers and trade unions. 
2 Give effect to the right to freedom of association. 
3 Promote and protect majoritarianism. 
 
Only a registered trade union that is representative of employees in a workplace may acquire 
organisational rights in South African Law. 
 
1.2 HISTORICAL BACKGROUND 
 
Between 1911 and 1918, a succession of laws dealing with various industrial sectors and labour 
in general was promulgated in South Africa.  This culminated in the Conciliation Act 11 of 1924, 
which was followed by the Wage Act 27 of 1937. 
 
In terms of the previous Industrial Court approach, any refusal by an employer to bargain with a 
representative union was generally held to be an unfair labour practice.  In the case of SASBO v 
Standard Bank, the Appellate Division held that the extent to which parties were obliged to 
bargain, fell under the jurisdiction of the Industrial Court in the exercise of its unfair labour 
practice jurisdiction. 
 
The new LRA, Act 66 of 1995, favours voluntary and private regulation of collective bargaining.  
In the case of NPSU v National Negotiating Forum, the court referred to the unashamedly 
voluntarism approach of the Act to collective bargaining. 
 
Despite the absence of a general duty to bargain, however, there are a number of instances 
where negotiation is compulsory. Examples of such instances are the following: 
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1 Employers must meet with representative trade unions and seek to conclude collective 
agreements negotiating the manner in which organisational rights are to be exercised in a 
specific workplace. 
2 Where a representative trade union has applied for the establishment of a workplace forum, 
the employer and the union must seek to conclude a collective agreement to this effect. 
3 An employer is obliged to bargain about the reduction of maximum working hours if this is 
introduced as a subject for negotiation during collective bargaining conditions of employment. 
 
An employer may also be required to bargain collectively over measures to reduce 
disproportionate income differentials in the workplace. 
 
1.3 FREEDOM OF ASSOCIATION 
 
The new LRA endorses the principle of freedom of association and was clearly promulgated to 
give effect to Constitutional principles in this regard. Section 4 stipulates as follows: 
 
1.3.1 Every employee has the right - 
(a) to participate in forming a trade union or federation of trade unions; and 
(b) to join a trade union, subject to its constitution. 
 
1.3.2 Every member of a trade union has the right, subject to the constitution of that trade union,  
 
(a) to participate in its lawful activities; 
(b) to participate in the election of any of its office-bearers, officials or trade union 
representatives; 
(c) to stand for election and be eligible for appointment as an office-bearer or official 
and if elected appointed to hold office; and 
(d) to stand for election and be eligible for appointment as a trade union representative 
and if elected or appointed, to carry out the function of a trade union representative 
in terms of this Act or any collective agreement. 
 
1.3.3 Every member of a trade union that is a member of a federation of trade unions has the 
right, subject to the constitution of that federation - 
 
(a) to participate in its lawful activities; 
(b) to participate in the election of any of its office-bearers or officials; and 
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(c) to stand for election and be eligible for appointment as an office-bearer or official 
and, if elected or appointed, to hold office. 
 
Section 18 of the Constitution reads as follows: 
 
“Everyone has the right to freedom of association”. 
 
There is a distinction between first-generation rights, which protect an individual against undue 
interference by the state, and second-generation rights, like labour or socio-economic rights. 
Because of the peculiar nature of labour rights as socio-economic rights, these rights cannot be 
enforced by a court without intruding on the terrain of the legislature or the executive branch of 
government.  In other words, government of parliament is given a time-frame to introduce 
legislation to protect these rights. 
 
Some labour rights, such as the right to strike, do not essentially differ from other classic human 
rights and may be enforced in a like manner.  In other words, they are first-generation rights, 
based on liberty or freedom in the same manner as classic human rights.  The basics of this right 
is positive as well as negative in nature. 
 
The positive nature of freedom of association protects the right of employees and employers to 
form collective entities (trade unions and employer organisations) and to join those entities.  This 
positive right is protected by prohibiting both the state and employer from infringing on that right.  
The negative nature of freedom of association refers to the right not to associate. 
 
The principle of freedom of non-association means that no person may force an employee to 
belong to a union other than the union of the employee’s choice. 
 
Exactly where the limits of the freedom of non-association lie, is subject to considerable 
controversy.  Freedom of disassociation refers to a situation where employees who decide to 
associate with each other (in other words, to form a trade union) also decide to prevent other 
employees from associating with them. 
 
 
At the heart of the challenge is the contention that freedom of association implies a freedom to 
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dissociate and so prescribes a regime that compels workers to band together, coupled with a 
penalty (normal dismissal) if they refuse. 
 
In Wittman v Deutscher Culverin, it was held that freedom of association included the right jointly 
with others to exclude those who were not prepared to conform to the group’s requirements.  It 
included the right to require that those who join an association conform to its principles and rules. 
 
The right to freedom of association is generally acknowledged as a fundamental human right.  It 
is not strange to encounter the opinion that there is a right of freedom not to associate.  In 
interpreting the right of freedom to associate, a distinction has to be made between a right and a 
freedom. 
 
A right could best be defined as a claim sanctioned by law, with a corresponding duty on third 
parties, while a freedom could be described as the absence of a duty not to exercise an interest, 
without any correlative duty on anyone else.  Freedom implies that there is a choice to exercise 
the right or not.  Prondzynski suggests that the question is whether association is protected in the 
form of a freedom or a right. If there is a freedom to join unions, then it is reasonable to conclude 
that the freedom to join must also entail the freedom not to join. 
 
Conflict arises between the protection of the individual’s right not to associate and the power 
base of the association, in particular where a closed shop or other form or union security comes 
into play. 
 
The forms of union security available include closed shop and agency shop agreements. 
 
It becomes clear that the right to freedom not to associate is essential and that there cannot be a 
right to associate where association is obligatory.  Freedom rests on choice, and where choice is 
denied, freedom is destroyed as well. 
 
Landman contends that if there is to be a right to associate, it follows that there must also be a 
right to disassociate oneself from another person. 
 
The Constitution gives a specific content to the right to freedom of association in the employment 
context.  Section 23 thereof provides as follows: 
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‘1. Every worker and employer has the right to form and join a trade union and an employer 
organisation respectively, and to participate in its activities and programmes. 
 
2. Every worker has the right to strike. 
 
3. Every trade union and employer organisation has the right to determine its own 
administration programmes and activities, to organise and to form and join a federation. 
 
4. Every trade union and employer and employers organisation has the right to engage in 
collective bargaining which may be negotiated and limited by national legislation. 
 
5. Legislation may recognise union security arrangement in collective agreements provided 
that any limitation that this cause to any other fundamental right must comply with this 
limitation clause.’ 
 
An employer’s right to freedom of association does not afford protection only to the employer, 
but is general in nature. 
 
In Theron v FAWU it was noted that the “protection against infringement of that right operates 
against anyone who might infringe it”. 
 
In Imatu v Rustenburg Transition Council it was held that senior managerial employees had an 
unfettered right to join and hold office in trade unions, but tended not to do so to perform the 
duties for which they had been engaged.  Employees who breach the duty of fidelity towards their 
employers in the course of trade union activities may be disciplined for doing so, but not for 
holding union office per se.  Similarly, in Nkutha v Fuel Gas Installation (Pty) Ltd, it was stated 
that the promotion of employees after they had resigned from a union constituted unlawful 
discrimination against union members in that it “prejudice the union members because the 
workers who remained member of the union were not given such increases”. 
 
1.4 CONSTITUTIONAL LABOUR RIGHTS 
 
The Constitution has a direct bearing on labour law in that it provides as follows: 
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‘1. Everyone has inherent dignity and the right to have their dignity respect and protected. 
2. Everyone is equal before the law and has the right to equal protection and benefit of the 
law. 
3. No person may unfairly discriminate against anyone on arbitrary grounds. 
4. Every citizen has the right to choose their trade occupation or profession freely. 
5. No-one may be subjected to slavery, servitude or forced labour. 
 
6. Every child under the age of 18 years has the right to protection from exploitative labour 
practices. 
7. Everyone has the right to fair labour practices. 
8. Everyone has the right to administrative action that is lawful, reasonable and procedurally 
fair. 
9. Everyone has the right to strike. 
10. Everyone has the right to assemble, demonstrate, picket and present a petition, provided 
the activity takes place peacefully and unarmed. 
11. Everyone has the right to have any dispute that can be resolved by the application of law 
decided in a fair public hearing before a Court of forum.’ 
 
1.5 COLLECTIVE BARGAINING STRUCTURES 
 
1.5.1 Bargaining Councils 
 
The Bargaining Council took the place of the old Industrial Council.  The primary function of a 
Bargaining Council is the conclusion of collective agreements and the settlement of disputes. 
 
Bargaining councils are purely voluntary in inception and can be established only on application 
by one or more registered trade unions and one or more registered employer organisations 
and/or the state if is an employer in the sector and area for which the bargaining council is 
established. 
 
1. In the case of Kwazulu Natal South Coast Accommodation Association v Bargaining 
Council for the Liquor, Catering and Accommodation Trades there was an application for 
the winding up of the respondent bargaining council.  The applicant was the only employer 
party to the Council, and had just cancelled its membership at the time of the application.  
The court held that by definition, a bargaining council consists of one or more registered 
unions and one or more registered employer organisations. 
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The power and functions of bargaining councils as set out in section 28 of the LRA, are as 
follows: 
 
‘1. To conclude collective agreements; 
2. To enforce those collective agreements; 
3. To prevent and resolve labour disputes; 
4. To perform the dispute resolution function referred to in section 51; 
5. To establish and administer a fund to be used for resolving disputes; 
6. To promote and establish training and education schemes; 
7. To establish and administer pension, provident, medical aid, sick pay, holiday pay, 
unemployment and training schemes and funds; 
8. To develop proposals for submission to NEDLAC or any other appropriate forum on 
policy and legislation that may affect the sector and area; 
9. To determine by collective agreement the matters which may not be an issue in 
dispute for the purpose of a strike or by lock-out at the workplace; 
10. To confer on workplace forum additional matters for consultation; 
11. To provide industrial support services within the sector.’ 
 
In the case of Wood v Potane, the applicant referred a dispute concerning his alleged dismissal 
to the CCMA, but was informed that the proper forum was the Metal and Engineering Industries 
Bargaining Council.  The applicant duly referred the dispute to the Council in terms of the LRA, 
section 51. 
 
1.5.2 Statutory Councils 
 
Statutory councils have three main functions, namely: 
 
1. to resolve disputes within their area 
2. instruction to establish training and education schemes 
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3. to establish and administer pension, provident, medical aid, sick pay, holiday pay and 
unemployment schemes. 
 
A statutory council can be registered on application to trade unions and employer organisations 
with 30 per cent representation in a sector or area in which there is no bargaining council. 
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CHAPTER 2 
 
The Requirements to qualify for organisational rights and the Entity Rights 
 
2.1 A registered Trade Union 
 
A trade union is defined in section 213 of the Act as “an association of employees whose 
principal purpose is to regulate relations between employees and employers, including any 
employers’ organisation”. 
 
An association formed primarily to represent dismissed workers is not a trade union: In the case 
of Nomabunga v Daily Dispatch, the trade union concerned did not organise employees in any 
particular sector or area, nor did it engage in any collective bargaining of any kind.  The arbitrator 
considered the definition of trade union in section 213 of the LRA.  He found that the trade union 
was not a trade union in terms of the definition of the LRA as its principal purpose was not to 
“regulate relations between employees and employers”; it was established to represent dismissed 
employees. 
 
1 Rights may be sought by a trade union acting alone or in coalition with other registered trade 
union(s).  These rights, granted pursuant to such arrangement, may presumably be withdrawn 
if the coalition ceases to exist. 
 
2 The trade union(s) must be registered in terms of Chapter VI, part A section 95 to 106, where 
the circumstances and procedures of the trade unions to be registered are set out.  
Application for registration must be made to the Registrar of Labour Relations at the 
Department of Labour.  Provided the trade union meets the statutory requirements set out in 
these sections, it will be registered. 
 
3 A trade union is not required to be registered specifically in the sector where it is seeking to 
exercise organisational rights. 
 
2.2 What does the term “Representative of Employees” mean? 
 
The LRA provides a basic floor of organisational rights to trade unions that are “sufficiently 
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representative” and accords further and greater rights if a trade union is a majority trade union. 
 
The first requirement of being “representative” is that the trade union or employers’ organisation 
must be registered.  Organisational rights are available to registered trade unions only.  
Originally, the intention of the drafters of the LRA was to provide broad control and regulation to 
trade union and employers’ organisations by insisting that they meet certain criteria if they desire 
registration.  Registration, while not compulsory, created the right to allow representatives of 
unregistered trade union and employers’ organisations to represent their members in conciliation, 
arbitration and Labour Court cases. 
 
Earlier amendments in 1998, however, demanded that the right to represent members in dispute 
resolution activities could be claimed by registered trade unions and employers’ organisations 
only.  This was intended to prevent “fly-by-night” or bogus bodies styling themselves as trade 
unions or employers’ organisations from operating as profit driven businesses without the least 
acknowledgement of the true purpose and function of a trade union or employers’ organisation. 
The amendment of section 95 now exhorts the Registrar not to register a trade union or an 
employers’ organisation unless the Registrar is satisfied that the applicant is “a genuine trade 
union or employers’ organisation”.  This implies that there will be much closer scrutiny of trade 
unions and employers’ organisations applying for registration.  The Registrar will now be more 
alert to the possibility of bodies masquerading as trade unions or employers’ organisations and 
deny their applications for registration.  In addition, the Registrar may, in terms of the amendment 
to section 106, cancel the registration of an existing body that no longer functions as “a genuine 
trade union or employers’ organisation”. 
 
2.3 Functions of trade unions 
 
The statutory definition indicates that the potential functions of trade unions are diverse.  Their 
primary role, however, is to engage in collective bargaining with their members’ employers.  
Collective bargaining is the process by which the parties seek by a process of give and take to 
reach agreements binding in respect of the constituent concerned.  It is primarily adversarial in 
nature, being conducted by a mixture of persuasion and threat, and backed by the ultimate 
weapon of a strike or lock-out.  The view of the Cheadle Commission was that such adversarial 
collective bargaining should be limited to distributive issues such as wages and conditions of 
service, while matters relating to the day-to-day running of the business should be dealt with by 
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consultation and joint decision-making.  The intention behind the Act would therefore seem to be 
limit union-management negotiations, to wage-related issues, and to filter in-house matters 
through workplace forums. 
 
2.4 Sufficient Representation and the Equity Rights 
 
Trade unions that are sufficiently representative are entitled to the following rights: 
 
1 Trade union access to a workplace. 
2 Deduction of trade union subscriptions. 
3 Leave for trade union activities. 
 
Meaning of “sufficiently representative” 
 
‘Sufficiently representative’ is not defined in the LRA. However, the LRA does give some 
guidance to commissioners in section 21(8), which sets out guidelines in considering these 
questions.  A commissioner must seek to minimise: 
 
1 the proliferation of trade union representation in a single workplace, and where possible 
encourage a system of a representative trade union in a workplace; 
 
2 the financial and administrative burden of requiring an employer to grant organisational rights 
to more than one registered trade union. 
 
According to section (8)(b), the commissioner must also consider: 
 
3 the nature of the workplace; 
4 the nature of the sector in which a workplace is situated; 
5 the nature of the particular organisational right/s which the trade union is seeking to 
exercise; and 
6 the organisational history at the workplace or any other workplace of the employer. 
 
Determining whether a trade union is sufficiently representative entails more than just counting 
the number of trade union members.  Otherwise, the LRA would have specified a figure. 
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In SACTWU v Sheraton Textiles (Pty) Limited, the commissioner upheld this principle and stated 
that a trade union should be declared sufficiently representative if “it can influence negotiations, 
the financial interests of those engaged in the industry of peace and stability within the industry”.  
It was held that a commissioner must have regard to the interests represented by the trade union 
and not just the numerical representativeness of employees. 
 
‘Sufficiently representative’ implies something less than majority membership by the employees 
of a trade union in a workplace. 
 
In SACTWU v Sheraton Textiles (Pty) Ltd, the trade union had recruited 30% of the employees in 
the workplace and represented most, if not all, organised employees in the sector.  It was found 
to be sufficiently representative. 
 
In WECWA v Peninsula Beverage, the commissioner found that the trade union represented 
about 11% to 13% of employees in the workplace and that this figure was too low to make the 
trade union sufficiently representative. 
 
In Hospersa v Zuid Afrikaanse Hospital, the trade union represented 24,65% of the employees in 
the workplace.  There were three other trade unions organising employees in the workplace 
respectively representing 31,62%, 16,27% and 15,18% of employees.  The trade union sought 
organisational rights in terms of section 13 of the LRA, namely the right to have stop order 
facilities deducted.  The commissioner, in determining that the trade union was in the context of 
these facts sufficiently representative, took account of the nature of the rights which the trade 
union sought to exercise.  Furthermore, he took account of the fact that the employer already had 
a relationship with three other trade unions in the workplace. 
 
2.5 Right of access and subscription 
 
A registered trade union that is sufficiently representative; or two or more unions that are jointly 
sufficiently representative, have the right to: 
 
1. Enter the employer’s premises to recruit, communicate or otherwise serve members’ 
interest. 
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2. Hold meetings with employees outside their working hours at the employer’s premises. 
 
3. Vote at the employer’s premises in any election or ballot contemplated in the union’s 
constitution. 
 
This right, conferred by section12 of the LRA, regarding trade union access to the workplace is 
subject to any conditions as to time and place that are reasonable and necessary to safeguard 
life or property or to prevent the undue disruption of work. 
 
In UPUSA v Komming Knitting the CCMA held that a union with seven members in a workforce 
(31,22% membership) was sufficiently representative to enjoy the rights of access and stop-order 
facilities.  In coming to this conclusion, the commissioner considered the fact that no other union 
was seeking to organise at the workplace; the applicant union had been present since the 
employer began its operation; and, having lost most of its membership due to high labour 
turnover, seemed capable of recruiting a majority. 
 
In SACTWU v Sheraton Textiles (Pty) Ltd, the applicant union, with 30% representation in the 
workforce, was deemed to be sufficiently representative to be accorded right of access and stop-
order facilities.  Sufficiency of representation, the commissioner found, should not be determined 
by numbers alone; a union should be considered “sufficiently representative” if it could influence 
negotiations, the financial interest of those engaged in the industry, or peace and stability within 
the industry or any section of the industry. 
 
It was found that the rights sought by the union would not cause excessive inconvenience to the 
employer.  The “access rights”, the Commissioner added, could be made subject to reasonable 
conditions as to time and place in order to prevent undue disruption of work. 
 
If a trade union feels that an employer is placing unreasonable restrictions on its rights of access 
to a workplace, it may refer a dispute to the CCMA in terms of sections 2 and22 of the LRA.  For 
example, in NF Die Castings (Pty) Ltd (Wheel Plant) v Nawusa, the trade union referred a dispute 
to the CCMA, alleging that the employer was not allowing it sufficient time for report-back 
meetings with its members. 
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In the case of NF Die Casting (Pty) Ltd v Nawusa it was held that section 17 of the LRA restricts 
the right of access in the domestic sector as follows: 
 
1. “The right conferred on representative trade union to the domestic sector are subject to the 
following limitation: 
 
(a) the right of access to the premises of the employer conferred by section 12 on the 
office-bearer or official of a representative trade union does not include the right to 
enter the home of the employer, unless the employer agrees; and 
 
(b) the right to the disclosure of information conferred by section 16 does not apply in 
the domestic sector.” 
 
Trade union organisers who wish to visit farms to recruit and carry out trade union 
business may use the Extension of the Security of Tenure Act, No. 62 of 1997.  This Act 
grants a general right of access to a person visiting lawful occupiers of land in rural areas, 
which would include union organisers. 
 
2.6 Deduction of trade union subscription and levies 
 
Section 13 of the LRA provides as follows: 
 
“1. Any employer who is a member of a representative trade union may authorise the 
employer in writing to deduct subscriptions or levies payable to that trade union from the 
employee’s wages. 
 
2. An employer who receives an authorisation in terms of subsection (1) must begin making 
authorised deductions as soon as possible and must remit the amount deducted to the 
representative trade union by not later than the 15th day of the month first following the 
date each deduction was made. 
 
3. An employer may revoke an authorisation given in terms of subsection (1) by giving as 
employer and the representative trade union one month’s written notice or, if the employee 
works in the public service, three months’ notice. 
 16
 
4. An employer who receives an authorisation in terms of subsection (1) must continue 
making the authorised deduction until the notice period has expired and then must stop 
making the deduction. 
 
5. With each monthly remittance, the employer must give the employer must give the 
representative trade union: 
 
(a) a list of the names of every member from whose wages the employer has made the 
deductions that are included in the remittance. 
 
(b) details of the amounts deducted and remitted and the period to which the deduction 
relates and 
 
(c) a copy of every notice of revocation in terms of subsection (3).” 
 
In UPUSA v Komming Knitting, the CCMA held that a union with seven members in a workforce 
was sufficiently representative to enjoy the right of access and stop order facilities.  Also, in the 
case of SACTWU v Sheraton Textiles (Pty) Ltd, the applicant union, with 30% representation in 
the workforce, was deemed to be sufficiently representative to be accorded right of access and 
stop order facilities. 
 
The right to stop order facilities entitles a sufficiently representative trade union to be paid dues 
deducted from employees’ wages by their employer every month. 
 
In the case of Ocgawu v Woolworths (Pty) Ltd, the Commissioner accepted that a lower 
membership threshold may be appropriate in the case of stoporder facilities, compared with other 
organisational rights, but found 6% membership in the workplace as a whole to be inadequate. 
 
Verifying authorisation is no justifiable excuse for an employer who has conceded that a trade 
union is sufficiently representative, to delay making deductions.  This is provided in the case of 
NEWU v LMK Manufacturing (Pty) Ltd, where it was stated that it was common cause that the 
application union was registered and sufficiently representative and that deductions had been 
given to the employer by union members.  In the circumstances, the court found that the union 
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had a “clear right” to have the subscription paid over “as soon as possible”, irrespective of an 
unresolved dispute between the parties over another issue. 
 
In this case, the employer receive authorisation to make deductions on 27 April 1997 and claimed 
that it was bury verifying the authorisation until 30 April.  The first deduction was made on 30 May 
1997. 
 
The court was not satisfied that the deduction had been made “as soon as possible” after 
receiving authorisation to do so.  According to Du Toit et al., an employer may agree to stop-
order facilities in forum of an unregistered union such an agreement would not amount to a 
collective agreement but may be enforceable in common law, provided the employees consent to 
the deduction. 
 
2.7 Leave for trade union activities 
 
Section 15 of the LRA provides as follows: 
 
“(1) An employee who is an office-bearer of a representative trade union, or of a federation of 
trade unions to which the representative trade union is affiliated, is entitled to take 
reasonable leave during working hours for the purpose of performing the function of that 
office. 
 
(2) The representative’s trade union in the employer may agree to the number of days of 
leave, the number of days if paid leave and the conditions attached to any leave. 
 
(3) An arbitration award in terms of section 21(7) regulating any of the matters referred to in 
subsection (2) remains in force for twelve months from the date of the award.’ 
 
Section 15 excludes Secretary, Assistant Secretary, organiser and the shop steward of a trade 
union or trade union federation. It includes the President, Vice-President and Treasure of a trade 
union or trade union federation. 
 
In terms of section 15(2), there must be an agreement between union and employer on the 
number of days’ leave.  In Numsa v Buro Industries, it was held that any dispute must be 
 18
resolved by a Commissioner at arbitration. 
 
In Sacwu v Technical System, the union claimed ten days’ paid leave per shop steward per trade 
union and activities. The Commissioner awarded five days as “reasonable”. 
 
In the case of Cwiu v Sanchem, the Commissioner found that ten days’ paid leave per shop 
steward met the criterion of reasonable, as required by the Act.  In the case of an employer 
serving as national president of a major trade union, however, twenty days’ paid leave per year 
was considered reasonable. 
 
Leave in terms of section 15 must be distinguished from paid leave to which trade union 
representatives become entitled under section 14(4) to perform the function of a trade union 
representative or leave to be trained in any subject relevant to the performance of their functions.  
Such leave is for the purpose of performing the functions of the union office rather than functions 
in the workplace. 
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CHAPTER 3 
ADDITIONAL ORGANISATIONAL RIGHTS THAT MAJORITY TRADE UNIONS ARE 
ENTITLED TO 
 
3.1 Majority Representative Trade Unions 
 
Trade unions that represent the majority of employees in the workplace, are in addition to the 
right sets out above (for sufficiently representative trade unions) also entitled to the following 
rights: 
 
1 Trade union representative 
2 Disclosure of information 
3 The right to establish thresholds of representativeness by agreement with the employer 
 
3.2 Meaning of Majority Representative Trade Union 
 
The concept is not defined in the LRA.  However, it is understood to mean that 50% + 1 
employees employed in a workplace must be members of the trade union. 
 
3.3 Are shop stewards protected against disciplinary action for exercising their duties 
as shop stewards? 
 
In Juta’s Annual Labour Update 2001, Adcock Ingram Critical Care v CCMA, the Labour Appeal 
Court laid down the law on the parameters within which shop stewards may operate.  The court 
held that, although shop stewards must be given some leeway when they act as negotiators with 
management, they do not have free reign to do as they please.  The shop steward remains an 
employee and must continue to comply with the explicit and implied terms of his or her contract 
with the employer.  The court was not prepared to draw a clear dividing line between acceptable 
and unacceptable conduct, however, holding that it would not be advisable to do so and that each 
case must turn on its own facts. 
 
In Banking Insurance Assurance Workers Union v Mutual & Federal Insurance Co. Limited, a 
shop steward allegedly made a false statement in a letter to a CCMA arbitrator in the course of 
arbitration proceedings, alleging that the employer had refused to grant a request for the 
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postponement of the disciplinary hearing at which the shop steward had represented a fellow 
employee.  On the basis of that statement, the arbitrator ruled that the dismissal was procedurally 
unfair.  The employer subsequently dismissed the shop steward for dishonesty.  In the Labour 
Court, the shop steward alleged that his dismissal was automatically unfair, as it was connected 
to the exercise of his duties as shop steward and constituted victimisation.  He also alleged that 
the employer had failed to inform his union of the disciplinary action against him. 
 
The court found that the shop steward had been dishonest and that his dismissal was justified in 
the circumstances. 
 
The employer in Chemical Energy Paper Printing Wood & Allied Worker Union v Glass & 
Aluminium was ordered to pay 24 months’ remuneration in compensation to a shop steward who 
was found to have been constructively dismissed for an automatically unfair reason, i.e. it related 
to the exercise of his duties as a shop steward. 
 
3.4 Must the employer always inform a trade union if it intends taking disciplinary 
action against one of its shop stewards? 
 
In Spoornet and SA Transport and Allied Workers Union on behalf of Mampetlane, the employer 
failed to inform the union of its intention to act against the employee, a shop steward, for serious 
neglect of his duties as a train driver.  The shop steward was represented at a hearing by a union 
official.  The arbitrator held that the failure to notify the union did not render the disciplinary 
proceeding unfair, as the employee had informed the union himself and was represented by it. 
 
In Robertson & Caine (Pty) Limited v CCMA the Labour Court on review upheld the CCMA’s 
decision that the dismissal of a shop steward for leaving his workstation without authorisation was 
unfair.  In that case, the shop steward had left his workstation to investigate a report made to him 
that the company was conducting improper body searches.  They complained that the 
commissioner had failed to take account of the shop steward’s disciplinary record.  The Labour 
Court, however, agreed with the commissioner’s finding that the shop steward had been acting in 
his official capacity when he left his workstation and that he was entitled to do so in the 
circumstances of the case. 
 
3.5 Overview of shop stewards and their functions 
 21
 
Section 14 of the LRA provides as follows: 
 
‘(1) Representative trade union means a registered trade union, or two or more registered 
trade unions acting jointly that have as members the majority of the employees employed 
by an employer in a workplace. 
 
(2) In any workplace in which at least ten members of a representative trade union are 
employed, those members are entitled to elect from among themselves: 
 
(a) If there are ten members of the trade union employed in the workplace, one trade 
union representative. 
 
(b) If there are more than ten members of the trade union employed in the workplace, 
two trade union representatives; 
 
(c) If there are more than 50 members of the trade union employed in the workplace, 
two trade representatives for the 50, plus a further one trade union representative 
for every additional 50 members up to a maximum of seven trade union 
representatives. 
 
(d) If there are more than 300 members of the trade union employed in the workplace, 
seven trade union representatives for the first 300 members, plus one additional 
trade union representative for every 100 additional representatives; 
 
(e) If there are more than 600 members of the trade union employed in the workplace, 
ten trade union representatives for the first 600 members, plus one additional trade 
union representative for every 200 additional members up to a maximum of twelve 
trade union representatives; and 
 
(f) If there are more than 1 000 members of the trade union employed in the 
workplace, twelve trade union representatives for the 1 000 members, plus one 
additional trade union representative for every 500 additional members up to a 
maximum of twenty trade union representatives. 
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(3) The constitution of the representative’s trade union governs the nomination, terms of office 
and removal from office of that trade union representative. 
 
(4) A trade union representative has the right to perform the following functions: 
 
(a) at the request of an employee in the workplace, to assist and represent the 
employee in grievance and disciplinary proceedings; 
 
(b) to monitor the employer’s compliances with the workplace-related provisions of this 
Act, any law regulating terms and conditions of employment and any collective 
agreement binding on the employer; 
 
(c) to report any alleged contravention of the workplace-related provision of this Act, 
any law regulating terms and conditions of employment and any collective 
agreement binding on the employer to: 
 
(i) the employer; 
(ii) the representative; 
(iii) any representation trade union; and 
(d) to perform any other function agreed to between the representative trade union and 
the employer. 
 
(e) Subject to reasonable conditions, a trade union representative is entitled to take 
reasonable time off with pay during working hours: 
 
(a) to perform the function of a trade union representative; and 
 
(b) to be trained in any subject relevant to the performance of the function of a 
trade union representative.’ 
 
For the purpose of section 14, a union must have majority membership at the 
workplace in question in order to be “representative”. In the case of Numsa v 
Feltex Foam, it was held that the union was entitled to organisational rights in 
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terms of section 14 in a plant with two-thirds membership and which the 
Commissioner defined as a workplace dispute, having only 17% membership 
in the larger bargaining unit to which the plant belonged.’ 
 
In Sacwu v Technical System, at an arbitration hearing that the employers refused to attend, the 
Commissioner accepted the union’s uncontested evidence that it organised a majority of 
employees in the workplace. 
 
In Saccawu v Woolworths (Pty) Ltd, the employer decided to “derecognise” three duty elected 
shop stewards for alleged misconduct. The union applied to the Labour Court for declaration 
orders to the effect that the employer’s action fell foul of section 14(1) and (3).  The Labour Court 
declined to do, since the Subsection dealt with the election and removal of trade union 
representatives, and the union was alleging that the employer had interfered in these processes. 
 
In Nactuwasa v Waverley Blankets, it was held that, in the absence of an agreement to the 
contrary, an employer may require shop stewards to obtain written permission from their 
supervisors before leaving their work station to attend to union business. 
 
The nomination, election, form of office and removal of trade union representatives are governed 
by the Constitution of the union in terms of section 14, subsection (3).  Any additional number of 
union representatives may be elected at a workplace.  However, such representative will not 
enjoy the rights set out in section 14, unless the employer concedes them.  To be enforceable in 
terms of the LRA, an agreement to this effect would need to be in the form of a collective 
agreement. 
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CHAPTER 4 
 
DISCLOSURE OF INFORMATION 
 
4.1 Overview 
 
In certain circumstances, employers are required to disclose information to trade union 
representatives (not to representatives of organisations of workers that are not registered) in 
order to assist them in discharging their functions in collective bargaining.  What the employer 
must do, is laid down in wide and somewhat imprecise terms: negatively - information without 
which the trade union would be impeded in bargaining; and positively - information that good 
industrial practice would require it to disclose.  Guidance about this is to be provided by the Code 
of Industrial Relations Practice.  However, employers are not required to disclose documents, nor 
to compile or assemble information where the work or expense involved would be out of 
proportion to the value of the information. 
 
In undertakings where more than 350 people are employed, the employer in each financial year 
must disclose to its employees certain information, the nature of which will be described in 
regulations issued by the Secretary of State.  These regulations may also require that where a 
company owns other undertakings or is associated with other undertakings, information must be 
given about these also.  The Secretary may grant exemptions from this duty, for example, to 
certain types of employers or in respect of certain kinds of information. 
 
In general, the duty of disclosure extends to “all such information relating to his undertaking as is 
in the possession of the employer, or of any associated employer” which is both: 
 
(a) “information without which the trade union representatives would be to a material 
extent impeded in carrying on collective bargaining with him”, and 
 
(b) information which (having regard to the Code of Practice) “it would be in 
accordance with good industrial relations practice that the employer should disclose 
to them for the purpose of collective bargaining.” 
 
The outer bounds of the employer’s obligation are set by the extent of the employer’s recognition 
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of the union, so that the right to information is an incident of recognition rather than an 
independent right which, for example, a union might seek to exercise in order to decide whether 
or not to attempt to increase the range of issues bargained over with the employer. 
 
Collective bargaining within an undertaking can range from negotiations specific matter arising 
daily at the workplace affecting particular sections of the workforce, to extensive periodic 
negotiations on terms and conditions of employment affecting the whole workforce in multiplant 
companies.  The relevant information and the depth, details and form in which it could be 
presented to negotiators will vary accordingly.  Consequently, it is not possible to compile a list of 
items that should be disclosed in all circumstances.  Some examples of information relating to the 
undertaking that could be relevant in certain collective bargaining situations are given below: 
 
(i) Pay and benefit: Principles and structure of payment system; job evaluation system 
and grading criteria; earnings and hours analysed according to work-group; grade; 
plant; sex; out workers and home workers; department or division; giving; where 
appropriate; distribution and make-up of pay showing any additions to basic rate of 
salary; total pay bill; details of fringe benefits and non-wage labour cost. 
 
(ii) Conditions of service: Policies on recruitment; redeployment; redundancy; training; 
equal opportunity; and promotion; appraisal system; health; welfare and safety 
matters. 
 
(iii) Manpower: Numbers employed analysed according to grade; department; location; 
age and sex; labour turnover; absenteeism; overtime and short-time; manning 
standard; planned changes in work method; and investment plans. 
 
(iv) Performance: Productivity and efficiency date; savings from increased productivity 
and output; return on capital invested; sales; and state of order book. 
 
(v) Financial: Cost structures; gross and net profit; source of earnings; assets; liability; 
allocation of profit; details of government financial assistance; transfer price; loans 
to parent or subsidiary company; and interest charged. 
 
In terms of section 189(4), the relevant provisions of section 16 apply to disputes 
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concerning the disclosure of information in the context of dismissal for operational 
reasons.  In this regard, this means that the union or employees should refer such a 
dispute to the CCMA for conciliation and the retrenchment process should be stayed, 
pending resolution of the dispute in terms of section 16.  Should the employer proceed 
with retrenchment nonetheless, the Labour Court may grant an interdict restraining it until 
the dispute has been resolved.  Thus, in FAWU v Premier Foods Industries Ltd (Epic Food 
Division), the union sought an interdict against the retrenchment of its members, including 
an order that the employer should provide relevant information in terms of section 16.  The 
court dismissed the application, since disputes concerning the disclosure of information 
must be referred to the CCMA for conciliation and arbitration.  Section 16, it was held, 
created an adequate remedy to enforce disclosure of information.  Had the applicant 
referred the dispute to the CCMA, it could have applied for an urgent interdict to stay the 
retrenchment pending arbitration. 
 
In NEHAWU v University of Fort Hare, a disclosure dispute had been referred to the CCMA, but 
an interdict of retrenchment was refused, inter alia because the applicant union did not deny the 
employer’s contention that it had complied with its duty of disclosure.  In Dlamini v Sakato, a final 
interdict was refused, notwithstanding the referral of a dispute to the CCMA in terms of section 
16, on the grounds that the employer had undertaken not to retrench the employees in question 
until the requirements of the Act had been complied with, “looking at the matter holistically” Judge 
Mlambo concluded. 
 
In NETU v Henred Fruehauf Trailers (Pty) Limited, Francis ruled that an employer contemplating 
retrenchment needed only provide written reasons for the proposed dismissal in terms of section 
189(3)(a) and that the onus was on the employees or their union to “request in terms of section 
16 - to be provided with full financial information”. 
 
In Langa v Active Packaging (Pty) Ltd, the Labour Appeal Court accepted that the financial 
statements of public companies were, for obvious reasons, confidential until their publication.  
The Act recognises that confidential information need not be disclosed; confidential information 
should be disclosed only if such information is necessary to enable effective consultation to take 
place. 
 
In CAWU on behalf of Kebeni v Anderson Technology, it was held that section 21 “does not 
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specify that the notification referred to must be in writing.  Indeed, does not appear to require a 
formal notification”.  The commissioner went on to grant a right to disclosure of information, even 
though no notice had been given of it, on the grounds that “this duty implied flows from a formal 
relationship such as that envisaged”. It submitted that this ruling is likewise incorrect, as it 
appears to be in conflict with the terms as well as the purpose of section 21(2). 
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In South African Football Players’ Union v Orlando Pirates Football Club, the commissioner 
accepted a letter stating the organisational rights that the union wanted to exercise, accompanied 
by membership application forms from eighteen employees, as adequate notification. 
 
4.2 Disclosure of information 
 
The right of shop stewards to demand that employers disclose information is only available to 
majority trade unions.  In terms of section 16(1) of the LRA, the right to disclosure of information 
may not be exercised in the domestic sector. 
 
In order for the shop stewards of a majority trade union to be able to exercise the right to 
disclosure of information effectively, the LRA compels employers to disclose to trade union 
representatives (shop stewards) all relevant information that - 
 
(a) will allow shop stewards to perform the function of employees in disciplinary and grievance 
hearings effectively (e.g. access to personal files, records, disciplinary proceedings, written 
statements obtained from witnesses).  In National Workers Union v Department of 
Transport, the employer was ordered to disclose a report it had prepared for a pending 
disciplinary inquiry. 
 
(b) will allow shop stewards to engage effectively in consultation or collective bargaining (e.g. 
financial statements, distribution of assets, future investment plans). 
 
The manner in which the disclosure is made, need not to be in writing.  The employer may restrict 
the form in which it makes disclosure to trade union, such as only allowing the trade union to 
peruse the documents, without providing copies. 
 
In NEWU v Mintroad Saw Mills (Pty) Ltd, an objective test was used.  It was held that the 
information requested must be relevant, its relevance to be determined by the purpose for which 
it was sought. 
 
The case of Saccawu v Pep Stores concerned a dismissal for operational requirements.  Section 
189 of the LRA places a duty on an employer to disclose all relevant information to the other 
consulting party.  The Labour Court considered the meaning of “relevant information”.  It found 
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that relevance was directly connected to the purpose of disclosure, which would determine 
whether or not certain information was relevant.  The Labour Court further held that in weighing 
up whether an employer had discharged its duty to provide relevant information, the existing 
knowledge of the trade union, a result of its ongoing involvement with the employer, must be 
taken into account. 
 
The court will also ask what information was unknown to the trade union, which the employer 
should have disclosed.  In the case of Atlantis Diesel Engines (Pty) Ltd v National Union of Metal 
Workers of SA, the Appelate Court in the same case ruled: 
 
“Sufficient information must be disclosed to make the process of consultation meaningful.  
However, an employer cannot be expected to disclose information which (a) is not 
available to it, (b) is not relevant to the issues under discussion, and (c) could harm the 
employer’s business interest for reasons other than its relevance to the consultation 
process, e.g. trade secrets and other confidential information.” 
 
In the case of Numsa v Cornmark Holdings (Pty) Ltd, the Labour Court held that, because an 
employer was privy to all necessary and relevant information, it should disclose the information 
requested by the other party. 
 
In Public Servants Association on behalf of Strydom v Housing & Local Government, the 
Commissioner was asked to make an order compelling the employer to disclose the outcome of a 
recommendation that the employee in the case receive a merit award.  The Commissioner found 
that the employee had shown a clear interest in the information sought and the information 
sought was relevant for the purpose of collective bargaining or consultation between the parties.  
The Commissioner also found that the information was of the kind contemplated in section 14(4) 
of the LRA.  Accordingly, the Commissioner ordered that the information should be provided to 
the employees. 
 
Although an amendment to the LRA has shifted the onus of providing the relevance of 
information to be disclosed to the employer party for the purpose of consultations relating to 
potential dismissal for reasons based on the employer’s operational requirements 
(retrenchments), the onus remains on the trade union when negotiating organisational rights with 
the employer. 
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In other words, where an employer is contemplating retrenchment in terms of section 189 or 
section 189A, the employer bears the onus to prove that the information the employee consulting 
party is requesting to be disclosed, is not relevant to the consultation process. 
 
Conversely, where a trade union is applying to exercise organisational rights and request the 
disclosure of information it deems relevant, the trade union bears the onus of proving, in terms of 
section 16, that the information is relevant to its ability to engage in effective negotiation with the 
employer. 
 
Upusa v Grinaker Duraset involved a retrenchment dispute concerning the onus of proving the 
relevance of the information sought by the union.  The Labour Court needed to decide whether 
the employer party had failed to disclose relevant information to the trade union.  The Labour 
Court found that an employer was not obliged to comply with a generalised demand for 
information unless the party making the demand, provided some basis for its relevance. 
 
The reason the employer presented for the need to retrench was that it had lost a certain order 
from a client, which had reduced the employer’s workload.  The trade union made a general 
demand to inspect the “books of the company”. 
The company was not alleging that the need for the retrenchment was due to financial difficulties, 
but due to a reduction in work.  The trade union did not discharge its duty of showing why this 
information was relevant and the company was consequently not ordered to make the disclosure 
demanded by the trade union. 
 
The duty to disclose only arises when the parties are actually engaged in consulting or 
bargaining. 
 
4.3 Limitation on disclosure of information 
 
section16 (5) limits the information that an employer is obliged to disclose.  Even if information is 
relevant, it can be withheld if: 
 
(a) It is legally privileged - This refers to a professional privilege, i.e. the entitlement of 
a client to refuse to disclose communication with a legal advisor that was made in 
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confidence for the purpose of obtaining legal advice. 
 
(b) It cannot be disclosed without contravening a law or court order; for example, an 
employee’s HIV or AIDS status. 
 
(c) It is confidential and if disclosed, may cause substantial harm to an employee or the 
employer (i.e. more harm than good to either party); for example, trade secrets and 
other confidential information. 
 
(d) It is private, personal information relating to an employee, unless the employee 
consents to its disclosure; for example, medical records or other personal 
information. 
 
If any information disclosed is confidential, the employer must notify the union representatives or 
the union in writing.  This is presumably to warn recipients that they might forfeit the right of 
disclosure if they divulge the information to others. 
 
4.4 Withdrawal of right to disclosure of information 
 
In terms of section 16(14), where an employer has proven that the union has breached 
confidentiality, the Commissioner may withdraw the right to disclosure for a specific period. 
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CHAPTER 5 
 
ENFORCEMENT AND WITHDRAWAL OF ORGANISATIONAL RIGHTS 
 
5.1 The right to strike over organisational rights 
 
The question arises whether a minority union may strike over organisational rights that only 
majority unions are entitled to in terms of the LRA. 
 
This interesting issue arose for consideration by the Labour Court in Bader Bop (Pty) Ltd v 
National Union of Metal & Allied Workers of SA, namely whether a registered trade union 
representing the minority of employees in a workplace may strike to try acquire organisational 
rights in terms of the LRA (in terms of the latter, the right that the union sought to exercise, i.e. 
the right to appoint shop stewards in terms of section 14, is the preserve of majority unions).  The 
company recognised two unions, i.e. the respondent union, which represented about 26% of the 
total workforce, and another union, which represented the majority (its name was given only as 
GIWUSA).  The respondent union enjoyed the organisational rights provided for in sections 12 
and 13 of the LRA, but the company refused to recognise any of its shop stewards, on the basis 
that this was the preserve of the majority union. 
 
The minority union referred a dispute for conciliation.  When conciliation failed, it issued a strike 
notice.  The company applied to the Labour Court for an order prohibiting the strike, but the 
application was turned down.  It then appealed to the LAC.  In a split decision, the court (per 
Zondo JP and Du Plessis AJA, with dissenting) agreed with the company that strike action was 
prohibited in this instance and granted the order sought. 
 
The employer’s argument was straightforward. Since the matter in dispute concerns an issue that 
is arbitrable, a strike over the issue is prohibited by section 65(1)(c) of the LRA.  The respondent 
took a different tack while it conceded that it did not qualify for rights in terms of section 14, as it 
was not the majority union, it argued that the rights it sought to exercise, were not those provided 
for in section 14 and arbitrable in terms of provisions of section 21, but similar rights that were not 
provided for in the LRA. 
The majority view was that it was clear from correspondence between the parties and other 
evidence that the respondent’s demand fell squarely within the framework of Part A Chapter III of 
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the LRA.  The rights conferred by section 14 of the LRA are meant for majority unions only.  
Organisational rights must therefore be sought in terms of the provisions of section 21.  As it was 
put by Du Plessis AJA, Part of Chapter III of the LRA embodied “an exclusive platform” for the 
attainment of the organisational rights.  Any trade union wishing to acquire such rights must 
therefore follow the process prescribed in section 21.  If that process is followed and the 
employer does not grant the union the rights it seeks, a choice is provided in section 21(7), read 
with section 65(2), between referring the dispute to arbitration or embarking on strike action.  A 
proper interpretation of the section referred to, and the only one that would avoid a variety of 
anomalies, according to the majority suggest that if the union would not qualify for the rights in 
terms of the provisions of the Act, is that it is also deprived of the right to strike over the issue in 
dispute.  As unrepresentative unions cannot lay claims to section 14 rights, they are therefore 
also prohibited from striking to try and acquire them.  
 
The provisions of section 65(2)(a), which make it possible for a union to strike over organisational 
rights instead of having a dispute over them arbitrated in terms of section 21(7), were then 
considered.  The majority held that the provision only applied to rights exercised in terms of 
sections 12 to 16.  The court rejected an argument that denial of the right to strike would 
constitute a limitation on a right guaranteed by the Constitution, holding that such a limitation 
would be both permissible and justifiable. 
 
David AJA disagreed with the majority decision, on the basis that the results of the majority’s 
approach would be an unjustifiable limitation on the right to strike.  Such a limitation does not 
expressly appear from the Act, but will have to be read into it.  According to Davis, there should 
be “an express prohibition or a prohibition by implication which would be so clear as to 
jurisprudentially hit the reasonable reader between the eyes” (at 141A-B).  Davis held that there 
was not a strong enough indication in the Act.  Therefore, strike action would be permissible in 
situations such as the one at hand. 
 
Both Zondo JP and Du Plessis AJA approached the matter on the basis that the rights the union 
sought to exercise were those provided for in section 14.  Davis approached it from the angle that 
the union was asking for something not provided for in the Act.  Whether the majority would have 
come to a different conclusion if they had approached the matter from this angle was not clear.  
However, given Du Plessis’s emphatic pronouncement that section 21 was the only vehicle for 
acquiring organisation rights, his conclusion would probably not have been any different. 
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5.2 Withdrawal of organisational rights 
 
Item 13(3) of Schedule 7 of the LRA, which deals with the transition between the 1956 and 1995 
Acts, provides that recognition agreements existing before the implementation of the 1995 Act on 
11 November 1996 are deemed to be collective agreements and that unions that were party to 
such agreements are entitled to the organisational rights provided for in sections 11 to 16 of the 
Act.  Section 23(4) of the Act allows for the termination of collective agreements, including 
recognition agreements, whereas section 21911 allows for an employer to approach the CCMA 
where it is alleged that a union is no longer representative and to ask for a withdrawal of its 
organisational rights.  The question is whether an employer, when it terminates its relationship 
with a union, may do so by simply giving notice or whether it must also seek authorisation from 
the CCMA, as will usually be the case, with the effect that the union is deprived of its 
organisational rights. 
 
In Federal Council of Retail & Allied Workers Union v Edgars Consolidated Stores Ltd, the 
employer terminated its recognition agreement with the union and withdrew its organisational 
rights after the union failed to achieve the higher representation threshold the employer required 
from it.  The termination complied with the provisions of the recognition agreement.  The union 
referred a dispute for conciliation, but this was unsuccessful.  It then approach the court for an 
order compelling the CCMA to arbitrate its dispute with the employer and compelling the 
employer to suspend its de-recognition pending arbitration.  The union argued that the employer 
could only withdraw organisational rights in terms of the provisions of section 21, whereas the 
employer’s position was that section 21 only applied to organisational rights acquired through an 
arbitration award, not to rights acquired in terms of an agreement with the employer. 
 
The Labour Court found for the union.  It held that section 21 applied to all situations where 
organisational rights were withdrawn. 
 
The company was ordered to re-instate the union’s organisational rights until such time as the 
CCMA permitted it to withdraw them. 
 
While the policy sentiments expressed by the court are undoubtedly sound, issue can be taken 
with its interpretation of section 21.  It can equally be argued that the Act intended the withdrawal 
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of organisation rights through power play.  Section 64(2)(b) envisages that a dispute concerning 
the withdrawal of recognition is a legitimate issue for industrial action, but requires an advisory 
award to be issued prior to such action being taken.  In rights versus interests parlance, this is a 
matter of interest, and not of right (it will be a rights issue if the employer does not comply with 
the provisions of the collective agreement when seeking to terminate it and can be arbitrated in 
terms of the provisions of section 24). 
 
5.3 What constitutes a workplace? 
 
It has always been assumed that the effect of the definition of “workplace” in the 1995 LRA was 
to raise the threshold of representivity for trade unions.  Under the previous statutory regime, the 
workplace concept did not exist, while in practice bargaining rights generally centred around the 
size of a union’s constituency, usually referred to as “the bargaining unit”. There was never a 
fixed definition of the term; the nature and size of the bargaining unit could therefore differ from 
one situation to the next.  It could have referred to workers by category, e.g. weekly paid staff, or 
by occupation, e.g. artisans of any other measure the parties decide to adopt. 
 
In Oil, Chemical General & Allied Workers Union v Volkswagen of SA (Pty) Ltd a senior 
commissioner took a different view.  At issue in this case was the validity of a “threshold” 
agreement that was entered into between the company and NUMSA, in terms of which certain 
organisational rights (i.e. access and stop order facilities) would only be granted to trade unions 
representing 30% of employees in the bargaining unit which consist of hourly paid employees.  
The union and the company subsequently raised the threshold to 40% of members in the 
bargaining unit (after OCGAWU had demanded organisational rights in terms of section 21).  
OCGAWU applied to the company in terms of section 21 for access and stop order rights, but this 
was denied by the employer on the basis of the threshold agreement.  It was common cause that 
NUMSA did not have the majority of employees at the entire plant (“the workplace”) as members, 
although it had most of the hourly paid employees as members. 
 
OCGAWU then referred the dispute for arbitration.  The company and NUMSA relied on the 
threshold agreement, read with section 18 of the Act, which provided that the employer and a 
registered union representing the majority of employees “in the workplace” may set a threshold 
for acquiring organisational rights, provided certain conditions are met. 
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One of these was that the agreement must be applied equally to all trade unions seeking to 
exercise any of the organisational rights provided for in the Act. 
 
The commissioner had to decide whether the threshold agreement complied with section 18.  He 
decided that the term “workplace” did not necessarily always bear the meaning ascribed to it in 
terms of section 213, i.e. as referring to the workplace as a whole.  After examining the various 
place in the Act where the term was used, the arbitrator concluded that in the context of section 
18, as well as the other provision dealing with representatives and organisational rights, the term 
was intended to bear a different meaning from the definition of the term in section 213 of the Act, 
i.e. it must be taken to refer to a particular physical unit.  He held as follows (at 227A-B and 
227D-E). 
 
The commissioner therefore concluded that the threshold agreement was valid.  However, 
OCGAWU also complained that the agreement had not been applied equally to all unions, as 
there was a period of around five months during which the company had in fact granted 
organisational rights to another minority union.  The commissioner found that this had been a 
bona fide error and that it did not invalidate the threshold agreement.  Nor did the fact that the 
agreement had been entered into for the specific purpose of keeping OCGAWU out.  The whole 
purpose of section 18 was to achieve exactly what the respondents sought to achieve in this 
case, namely to keep out rival unions.  Similarly, the fact that the respondents raised the 
threshold only after OCGAWU had applied for organisational rights did not provide reason for the 
commissioner to interfere with the agreement: 
 
As the LRA does not grant the CCMA any powers to upset a threshold agreement under these 
circumstances, the commissioner held that he could not interfere with the agreement on the basis 
suggested by OCGAWU. 
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CHAPTER 6 
 
CONCLUSION 
 
In the present treatise I sought to provide to the reader an overview of the organisational rights 
granted in South African labour law. 
 
It is apparent that the erstwhile model of collective bargaining developed by the Industrial Court 
of a legal duty to bargain was amended with the 1995 LRA. Instead the South African system 
endorses currently the principle of freedom to bargain. Collective bargaining rights can be 
enforced by means of the right to strike. The present model does give effect to the constitutional 
principle of freedom of association, however. 
 
In addition the Labour Relations Act creates a system of organisational rights which are granted 
to registered, representative trade unions. I endeavoured to explain these rights with reference to 
case law giving content to the provisions of the LRA of 1995. 
 
It is apparent that the LRA provides firstly for entry level rights. In order to qualify for these rights 
a trade union must be registered and sufficiently representative. This concept is not deferred but 
is left to the discretion of the CCMA commissioner. Several factors are taken into consideration 
when sufficient representation is determined. In practice it has become apparent that in most 
instances sufficient representation amounts to about 30 % representation in the workplace. 
 
For the organisational right of disclosure of information and election of trade union representative 
a trade union or trade unions has or have to represent more than 50% of the employees at the 
workplace. The content of these rights is considered, as well as the functions of trade union 
representatives. 
 
Finally, the enforcement of organisational rights and in particular the judgement of the 
Constitutional Court in the Border Bop judgement is highlighted. 
 
The conclusion is that the system of organisational rights in South Africa, based on the principles 
established by the ILO is commendable and serves in “levelling the playing fields” between trade 
unions and management. 
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